
618 

17 CFR Ch. I (4–1–15 Edition) § 30.13 

the jurisdiction of courts in the United 
States in the absence of the Executing 
Firm’s consent. Accordingly, neither the 
courts of the United States nor the Commis-
sion’s reparations program may be available 
as a forum for resolution of any disagree-
ments you may have with the Executing 
Firm, and your recourse may be limited to 
actions outside the United States. 

• Unless you object within five (5) days, by 
giving notice as provided in your customer 
agreement after receipt of this disclosure, 
[FCM] will assume your consent to the afore-
mentioned conditions. 

(c) Exemption for foreign futures and 
options brokers. Any person not located 
in the United States, its territories or 
possessions, who is otherwise required 
in accordance with this part to be reg-
istered with the Commission as a fu-
tures commission merchant or as an 
introducing broker will be exempt from 
such registration, notwithstanding 
that such person accepts orders for for-
eign futures and foreign options trans-
actions from authorized customers of a 
registered futures commission mer-
chant that meets the requirements of 
paragraph (b)(1) of this section, pro-
vided, that: 

(1) The orders are executed for or on 
behalf of the foreign futures and op-
tions customer omnibus account of a 
registered futures commission mer-
chant; 

(2) The person does not solicit or ac-
cept any money, securities or property 
(or extend credit in lieu thereof) di-
rectly from any U.S. foreign futures 
and options customer to margin, guar-
antee or secure any trades or contracts 
that result or may result therefrom; 
and 

(3) The person is a foreign futures 
and options broker, as defined by 
§ 30.1(e). 

(d) Exemption for foreign futures and 
options brokers carrying a foreign futures 
and options customer omnibus account. 
Any person not located in the United 
States, its territories or possessions, 
who is otherwise required in accord-
ance with this part to be registered 
with the Commission as a futures com-
mission merchant will be exempt from 
such registration, notwithstanding 
that such person: 

(1) Carries the foreign futures and op-
tions customer omnibus account of a 
futures commission merchant that 

meets the requirements of paragraph 
(b)(1) of this section; 

(2) Accepts orders for foreign futures 
and foreign options transactions from 
authorized customers for the execution 
of the trades for or on behalf of the for-
eign futures and options customer om-
nibus account of a registered futures 
commission merchant either directly 
or pursuant to a give-up arrangement; 
and 

(3) The person is a foreign futures 
and options broker, as defined by 
§ 30.1(e). 

[65 FR 47280, Aug. 2, 2000] 

§ 30.13 Commission certification. 
With respect to foreign futures and 

options contracts on a non-narrow- 
based security index: 

(a) Request for certification. A foreign 
board of trade may request that the 
Commission certify that a futures con-
tract on a non-narrow-based security 
index that trades, or is proposed to be 
traded thereon, conforms to the re-
quirements of section 2(a)(1)(C)(ii) of 
the Act and therefore, that futures 
contract may be offered or sold to per-
sons located within the United States 
in accordance with section 2(a)(1)(C)(iv) 
of the Act. A submission requesting 
such certification must: 

(1) Be filed electronically with the 
Secretary of the Commission; 

(2) Include the following information 
in English: 

(i) The terms and conditions of the 
contract and all other relevant rules of 
the exchange and, if applicable, of the 
foreign board of trade on which the un-
derlying securities are traded, which 
have an effect on the over-all trading 
of the contract, including circuit 
breakers, price limits, position limits 
or other controls on trading; 

(ii) Surveillance agreements between 
the foreign board of trade and the ex-
change(s) on which the underlying se-
curities are traded; 

(iii) Assurances from the foreign 
board of trade of its ability and will-
ingness to share information with the 
Commission, either directly or indi-
rectly; 

(iv) When applicable, information re-
garding foreign blocking statutes and 
their impact on the ability of United 
States government agencies to obtain 
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information concerning the trading of 
such contracts; 

(v) Information and data denoted in 
U.S. dollars where appropriate (and the 
conversion date and rate used) relating 
to: 

(A) The method of computation, 
availability, and timeliness of the 
index; 

(B) The total capitalization, number 
of stocks (including the number of un-
affiliated issuers if different from the 
number of stocks), and weighting of 
the stocks by capitalization and, if ap-
plicable, by price in the index as well 
as the combined weighting of the five 
highest-weighted stocks in the index; 

(C) Procedures and criteria for selec-
tion of individual securities for inclu-
sion in, or removal from, the index, 
how often the index is regularly re-
viewed, and any procedures for changes 
in the index between regularly sched-
uled reviews; 

(D) Method of calculation of the 
cash-settlement price and the timing 
of its public release; 

(E) Average daily volume of trading, 
measured by share turnover and dollar 
value, in each of the underlying securi-
ties for a six-month period of time and, 
separately, the dollar value of the aver-
age daily trading volume of the securi-
ties comprising the lowest weighted 
25% of the index for the past six cal-
endar months, calculated pursuant to 
§ 41.11 of this chapter; and 

(vi) A written statement that the 
contract conforms to the criteria enu-
merated in section 2(a)(1)(C)(ii) of the 
Act, including: 

(A) A statement that the contract is 
cash-settled; 

(B) An explanation of why the con-
tract is not readily subject to manipu-
lation or to be used to manipulate the 
underlying security; 

(C) A statement that the index is not 
a narrow-based security index as de-
fined in section 1a(25) of the Act and 
the analysis supporting that state-
ment; 

(vii) A written representation that 
the foreign board of trade will notify 
the Commission of any material 
changes in any of the above informa-
tion; 

(viii) When applicable, a request to 
make the futures contract available for 

trading in accordance with the terms 
and conditions of, and through the 
electronic trading devices identified in, 
a Commission staff no-action letter 
stating, subject to compliance with 
certain conditions, that it will not rec-
ommend that the Commission take en-
forcement action if the foreign board of 
trade provides its members or partici-
pants in the U.S. access to its elec-
tronic trading system without seeking 
designation as a designated contract 
market (‘‘Foreign Board of Trade No- 
Action Letter’’), or pursuant to any 
foreign board of trade registration 
order issued by the Commission (‘‘For-
eign Board of Trade Registration 
Order’’), and a certification from the 
foreign board of trade that it is in com-
pliance with the terms and conditions 
of that no-action letter or Foreign 
Board of Trade Registration Order; and 

(ix) An explanation of the means by 
which U.S. persons may access these 
products on the foreign board of trade. 

(b) Termination of review. The Com-
mission, at any time during its review, 
may notify the requesting foreign 
board of trade that it is terminating its 
review under this section if it appears 
to the Commission that the submission 
is materially incomplete or fails in 
form or content to meet the require-
ments of this section. 

(1) Such termination shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(2) The Commission shall also termi-
nate review under this section if re-
quested in writing to do so by the for-
eign board of trade. 

(c) Notice of denial of certification. The 
Commission, at any time during its re-
view under paragraph (a) of this sec-
tion, may notify the requesting foreign 
board of trade that it has determined 
that the security index futures con-
tract or underlying index does not con-
form with the requirements of section 
2(a)(1)(C)(ii) of the Act. 

(1) This notification will briefly 
specify the nature of the issues raised 
and the specific requirement of sub-
sections 2(a)(1)(C)(ii)(I)–(III) of the Act 
with which the security index futures 
contract does not conform or to which 
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it appears not to conform or the con-
formance to which cannot be 
ascertained from the submission. 

(2) Such notification shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(d) Notice of certification. Upon review, 
if the Commission determines that the 
futures contract and the underlying 
index meet the requirements enumer-
ated in section 2(a)(1)(C)(ii), the Com-
mission will issue a letter to the for-
eign board of trade certifying that the 
security index contract traded on that 
board conforms to the requirements of 
section 2(a)(1)(C)(ii) of the Act and 
therefore, that futures contract may be 
offered or sold to persons located with-
in the U.S. in accordance with section 
2(a)(1)(C)(iv) of the Act and, if applica-
ble, may be made available for trading 
in accordance with the terms and con-
ditions of, and through the electronic 
trading devices identified in, the For-
eign Board of Trade No-Action Letter 
or the Foreign Board of Trade Reg-
istration Order. 

(e) Expedited review. A foreign board 
of trade may request an expedited 
Commission review and determination 
of whether a futures contract on a se-
curity index that trades, or is proposed 
to be traded thereon, conforms to the 
requirements of section 2(a)(1)(C)(ii) of 
the Act and therefore, may be offered 
or sold to persons in the U.S. under 
section 2(a)(1)(C)(iv) of the Act. A sub-
mission requesting such expedited con-
sideration should be filed in English 
with the Commission and should in-
clude: Information, statements and 
data complying with the form and con-
tent requirements in paragraph (a) of 
this section. 

(f) Eligibility for expedited review. In 
order to qualify for expedited review 
under paragraph (e) of this section, the 
foreign board of trade must either: 

(1) Have previously requested, and re-
ceived, at least one no-action letter 
from the Office of General Counsel 
(‘‘Foreign Security Index No-Action 
Letter’’) or Commission certification 
regarding a non-narrow based security 
index futures contract traded on that 
foreign board of trade and submit a 

written statement representing that 
the board remains fully compliant with 
the terms and conditions of such letter 
or certification; or 

(2) Have received a Foreign Board of 
Trade No-Action Letter or Foreign 
Board of Trade Registration Order and 
submit a written statement rep-
resenting that the board remains fully 
compliant with the terms and condi-
tions of such letter or order. 

(g) Deemed to be in conformance. Un-
less notified pursuant to paragraph (h), 
(i), or (j) of this section, any non-nar-
row-based foreign security index fu-
tures contract submitted for expedited 
review under paragraph (e) of this sec-
tion shall be deemed to be in conform-
ance with the requirements of section 
2(a)(1)(C)(ii) of the Act and therefore, 
such futures contract may be offered or 
sold to persons located in the U.S. in 
accordance with section 2(a)(1)(C)(iv) 
forty-five days after receipt by the 
Commission, or at the conclusion of 
such extended period as described 
under paragraph (h) of this section, 
provided that the foreign board of 
trade does not amend the terms or con-
ditions of the contract or supplement 
the request for expedited consider-
ation, except as requested by the Com-
mission or for correction of typo-
graphical errors. Any voluntary sub-
stantive amendment by the foreign 
board of trade will be treated as a new 
submission under this section. 

(h) Extension of review. The Commis-
sion may extend the forty-five day re-
view period set forth in paragraph (g) 
of this section for: 

(1) An additional period up to forty- 
five days, if the request raises novel or 
complex issues that require additional 
time for review, in which case, the 
Commission will notify the foreign 
board of trade within the initial forty- 
five day review period and will briefly 
describe the nature of the specific 
issues for which additional time for re-
view will be required; or 

(2) Such extended period as the re-
questing foreign board of trade re-
quests of the Commission in writing. 

(i) Termination of review. The Com-
mission, at any time during its review 
under paragraph (e) of this section or 
extension thereof as described under 
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paragraph (h) of this section, may no-
tify the requesting foreign board of 
trade that it is terminating its review 
under paragraph (e) of this section if it 
appears to the Commission that the 
submission is materially incomplete or 
fails in form or substance to meet the 
requirements of this section. 

(1) Such termination shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(2) The Commission shall also termi-
nate review under this section if re-
quested in writing to do so by the for-
eign board of trade. 

(j) Notice of denial of certification. The 
Commission, at any time during its re-
view pursuant to paragraph (e), may 
notify the requesting foreign board of 
trade that it has determined that the 
security index futures contracts or un-
derlying index does not conform with 
the requirements of section 
2(a)(1)(C)(ii) of the Act. 

(1) This notification will briefly 
specify the nature of the issues raised 
and the specific requirement of sub-
sections 2(a)(1)(C)(ii)(I)–(III) of the Act 
with which the security index futures 
contract does not conform or to which 
it appears not to conform or the con-
formance to which cannot be 
ascertained from the submission. 

(2) Such notification shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(k) Foreign trading systems. A foreign 
board of trade, who is a recipient of a 
Foreign of Trade No-Action Letter (and 
is compliant with the requirements of 
such letter) or Foreign Board of Trade 
Registration Order and is requesting 
Commission certification of its non- 
narrow-based security index futures 
contract, may request that such con-
tract submitted under paragraph (e) of 
this section be made available for trad-
ing under that letter or pursuant to the 
registration order, upon expiration of 
the applicable review period provided 
for under either paragraph (g) or (h) of 
this section. Absent Commission notifi-
cation to the contrary, the foreign 

board of trade may make that contract 
available for trading on the Foreign 
Trading System upon expiration of the 
review period provided under paragraph 
(g) or (h) of this section. 

(l) Changes in facts and circumstances. 
Any certification of a non-narrow 
based security index futures contracts 
submitted under paragraph (a) or (e) of 
this section shall be considered to be 
based on the facts and representations 
contained in the foreign board of 
trade’s submissions to the Commission. 
Accordingly, the foreign board of trade 
shall promptly notify the Commission 
of any changes in material facts or rep-
resentations. 

(m) Additional contracts on previously- 
reviewed index: A new non-narrow-based 
security index futures contract may be 
offered or sold in the U.S. in reliance 
on a prior Foreign Security Index No- 
Action Letter or Commission certifi-
cation, provided that the new contract 
is based on an index that was the sub-
ject of such Foreign Security Index No- 
Action Letter or Commission certifi-
cation; and substantially identical to 
the contract overlying such index. In 
this context, the foreign board of trade 
may submit the contract to the Com-
mission for an accelerated review of fif-
teen business days for confirmation 
that the subject contract is substan-
tially identical to the existing con-
tract. Unless the Commission notifies 
the foreign board of trade within those 
fifteen business days that the review 
will be conducted pursuant to either 
the full or expedited review procedure, 
the foreign board of trade may make 
available such contract for offer or sale 
within the U.S. 

(n) Grandfathered no-action letters. 
Any non-narrow based security index 
futures contract that is the subject of 
an existing no-action letter issued by 
the Office of General Counsel, as of the 
date of the adoption of rule 30.13, shall 
be deemed to be in conformance with 
the criteria of section 2(a)(1)(C)(ii) of 
the Act, provided that the foreign 
board of trade submits a written state-
ment representing that the contract 
remains fully compliant with the re-
quirements of such letter. 
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(o) Delegation. The Commission here-
by delegates, until such time as it or-
ders otherwise, to the Director of Mar-
ket Oversight or his designee, in con-
sultation with the General Counsel or 
his designee, the authority reserved to 
the Commission under paragraph (m) of 
this section. The Director of the Divi-
sion of Market Oversight may submit 
to the Commission for its consider-
ation any matter which has been dele-
gated pursuant to this paragraph (o). 

[76 FR 59245, Sept. 26, 2011] 

APPENDIX A TO PART 30—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO 
THE COMMISSION’S EXEMPTIVE AU-
THORITY UNDER § 30.10 OF ITS 
RULES 

Part 30 of the Commission’s regulations es-
tablishes the regulatory structure governing 
the offer and sale in the United States of fu-
tures and options contracts made or to be 
made on or subject to the rules of a foreign 
board of trade. Section 30.10 of these regula-
tions provides that, upon petition, the Com-
mission may exempt any person from any re-
quirement of this part. Specifically, section 
30.10 states: 

Any person adversely affected by any re-
quirement of this part may file a petition 
with the Secretary of the Commission, which 
petition must set forth with particularity 
the reasons why that person believes that he 
should be exempt from such requirement. 
The Commission may, in its discretion, 
grant such an exemption if that person dem-
onstrates to the Commission’s satisfaction 
that the exemption is not otherwise contrary 
to the public interest or to the purposes of 
the provision from which exemption is 
sought. The petition will be granted or de-
nied on the basis of the papers filed. The pe-
tition may be granted subject to such terms 
and conditions as the Commission may find 
appropriate. 

As the provisions of this section make 
clear, any person subject to regulation under 
part 30 may petition the Commission for an 
exemption. In adopting these regulations, 
however, the Commission noted in particular 
that persons located outside the United 
States that solicit or accept orders directly 
from United States customers for foreign fu-
tures or options transactions and that are 
subject to a comparable regulatory scheme 
in the country in which they are located 
may apply under section 30.10 for exemption 
from some or all of the requirements that 
would otherwise be applicable to such per-
sons. This interpretative statement sets 
forth the elements that the Commission in-
tends to evaluate in determining whether a 

particular regulatory program may be found 
to be comparable to the Commission’s pro-
gram. 

The Commission wishes to emphasize, how-
ever, that this interpretative statement is 
not all inclusive, and that information with 
respect to other aspects of a particular regu-
latory program may be submitted by a peti-
tioner or requested by the Commission. In 
this connection, the Commission would have 
broad discretion to determine that the poli-
cies of any program element generally are 
met, notwithstanding the fact that the off-
shore program does not contain an element 
identical to that of the Commission’s regu-
latory program and conversely may assess 
how particular elements are in fact applied 
by offshore authorities. Thus, for example, in 
order to find that a particular program is 
comparable, the regulations thereunder 
would have to be applicable to all United 
States customers, notwithstanding any ex-
emptions that might otherwise be available 
to particular classes of customer located off-
shore. A petitioner, therefore, must set forth 
with particularity the factual basis for a 
finding of comparability and the reasons why 
such policies and purposes are met, notwith-
standing differences of degree and kind in its 
regulatory program. 

No exemptions of a general nature will be 
granted unless the persons to which the ex-
emption is to be applied consent to submit to 
jurisdiction in the United States by desig-
nating an agent for service of process pursu-
ant to the provisions of rule 30.5 with respect 
to any activities of such persons otherwise 
subject to regulation under this part and to 
notify the National Futures Association of 
the commencement or termination of busi-
ness in the United States. In this connection, 
to be exempted, such person must further 
agree to respond to a request to confirm that 
it continues to do business in the United 
States. 

Persons located outside the United States 
may seek an exemption on their own behalf 
or an exemption may be sought on a general 
basis through the governmental agency re-
sponsible for the implementation and en-
forcement of the regulatory program in ques-
tion, or the self-regulatory organizations of 
which such persons are members. The appro-
priate petitioner is a matter of judgment and 
may be determined by the parties seeking 
the exemption. The Commission, however, 
notes that it will be able to address petitions 
more efficiently if they are filed by the gov-
ernmental agency or self-regulatory organi-
zation responsible for the regulatory pro-
gram. 

In this connection, as will be discussed in 
more detail below, any exemption of a gen-
eral nature based on comparability will be 
conditioned upon appropriate information 
sharing arrangements between the Commis-
sion and the relevant governmental agency 

VerDate Sep<11>2014 16:12 Apr 29, 2015 Jkt 235057 PO 00000 Frm 00632 Fmt 8010 Sfmt 8002 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B


		Superintendent of Documents
	2016-07-06T20:59:16-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




